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some cases the enforcement, of the court's decree on a principle of 
international law must necessarily depend on public opinion or the 
arms of the injured party. But to test the legal character of a rule by 
the effectiveness of its enforcement is to confuse the executive and 
judicial functions of government and to hold that if the executive is 
ineffective the judicial ipso facto ceases to exist. This test has never 
in fact been applied, for there are many rules, undoubtedly legal in 
nature, the means of whose enforcement has been inadequate. Cf. 2 
Columbia Law Review 511, 514. Such was the situation of all law 
in the Middle Ages, Westlake Internat. Law 8, and is to-day the case 
of suits against the sovereign, U. S. v. Texas (1891) 143 U. S. 621, 
questions of extradition, Kentucky v. Dennison (i860) 24 How. 66, 
and treaties, Foster v. Neilson, supra. 

Theoretically, there would seem to be no objection to considering 
international law as really law, and in practice the courts of all civil- 
ized nations so consider it. Such is the view of the most eminent 
writers on the common law, Sir Frederick Pollock, 2 Columbia Law 
Review 511, 1 Kent 2, of authorities on the civil law, 1 Savigny, 
System des Rom. Rechts § 11, 1 von Jhering, Zweck im Recht 223, 
and of writers on international law, 1 Rivier, Droit des Gens 18, 
(quoted, Wheaton §13), Hall 14. 

In the United States such is the unbroken current of decisions, 
from the opinions of Chief Justice Marshall in The Charming Betsy 
(1804) 2 Cr. 64 and The Nereide (18 15) 9 Cr. 388, to the present day, 
The Paquete Habana (1899) 175 U. S. 677. In England such was 
the view of Lord Mansfield in Triguetv. Bath (1764) 3 Burr. 1478 
and Heaihfieldv. Chilton (1767) 4 Burr. 2015, and of Lord Ellenbor- 
ough in Wolffs. Oxholm (1817) 6 M. & S. 92. 

These cases were accepted as the law in England, 4 Bl. Com. 67, 
until the case of Regina v. Keyn (1876) 2 Ex. Div. 63, when the Court 
of Criminal Appeal declined to enforce a rule of international law in the 
absence of an Act of Parliament adopting it. Although the effect of 
this decision was immediately nullified by statute, 41 and 42 Vict. c. 
73, it has remained for the present decision to formally revert to the 
earlier doctrine and apparently to remove the last doubt as to the legal 
nature of international law. For an exhaustive discussion of the prin- 
ciples, see articles by Prof. James B. Scott in 4 Columbia Law Review 
409 and 5 Id. 124. 



Notice of thk Retention of the Copyright Incident of Con- 
trol over the Sale. — On the question as to what will amount to 
sufficient notice in law of the intention of the owner of a copyright to 
retain control over the sale, was presented recently in a case before the 
circuit court for the southern district of New York. The complain- 
ant had printed this notice in one of its copyrighted books — " The 
price of this book at retail is one dollar net. No dealer is licensed 
to sell it at a less price and a sale at a less price will be treated as an 
infringement of the copyright." In a suit to restrain a dealer from 
selling at a reduced price, it was held that the notice was not sufficient 
to retain the copyright incident of control over the sale. Boiis- 
Merrill Co. v. Straus (1905) 139 Fed. 155. 
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The power of the owner of a patent or copyright to retain title in 
the article transferred sufficient to restrict the manner of its use or the 
price at which it shall be sold and so make the purchaser a mere 
licensee, is well recognized. Tie Supply Co. v. Bullard (1879) 17 
Blatch. 160; Bement v. Nat. Harrow Co. (1901) 186 U. S. 70 ; Cor- 
telyou v.Johnson &Co. (1905) 138 Fed. no ; Publishing Co. v. Smythe 
(1886) 27 Fed. 914 ; Harrison v. Maynard Merrill & Co. (1894) 61 
Fed. 689. It has been held that a patentee may license others to use 
his invention only on condition that they shall use it in connection 
with a non-patentable article made by himself. Button Fastener Co. v. 
Eureka Specialty Co. (1896) 77 Fed. 288. It is not necessary that 
there should be an express contract between the parties to enable the 
owner of the patentright to so control the use as to make a breach of 
his restrictions a violation of the monopoly rights conferred by the 
patent laws. All that is required is a clearly expressed intention on 
the part of the patentee not to convey absolute title. Button Fastener 
Co. v. Specialty Co., supra ; Cortelyou v. Johnson, supra. 

The interpretation put by the court upon the notice in the case 
under consideration appears remarkable. It held that the first part of 
the notice was one of assurance that no dealer whom the publisher 
had licensed was licensed to sell for less than one dollar and that the 
second part must be construed as a mere collateral agreement which 
in this particular instance was void by reason of the Anti-trust Act, 
complainants being members of a book trust. The real point in the 
decision hangs upon the sufficiency in point of law of the notice 
printed in the books. If it be clear as an expression of the intention 
of the complainants to retain their copyright incident of control over 
the sale of the book, the injunction should have been granted, irre- 
spective of the question of the illegality of the combination of which 
they were a member. Gen. Elec. Co. v. Wise (1903) 119 Fed. 922. 
In view of the fact that at the time of the infringement complained of, 
ninety per cent, of the publishers and dealers in the book business 
were organized to maintain uniform retail prices, the fair purport of 
the notice in question would seem unequivocal. It is difficult to ac- 
cept the court's construction of that meaning as being one to pass 
absolute title with a mere collateral agreement for the violation of 
which the sole remedy was to be an action for breach of contract. 
The case of Harrison v. Maynard, supra, upon which the court greatly 
relies, is not in point. There a condition was put in the bill of sale 
of certain damaged books that they should be used as stock paper and 
not put upon the market. A third party buying without notice of 
this restriction from the original vendee, was held to have taken an 
absolute title. It is submitted that a different question would have 
been presented had notice been brought home to the third party of 
the plaintiff's intention to treat a violation of his restrictions as an 
infringement of the copyright. 



The Status of American Seamen Shipping in a Foreign 
Merchant Marine. — The status of a seaman has always been 
regarded by the courts as one evoking the special protection of the 
law. On the one hand their contracts of service have been held pecu- 
liar in that they are capable of actual enforcement. Robertson v. 



